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Arising out of Order-In-Original No. KLL DIV/ST/PARAS MANI TRIPATHI/80/2021-22
(¥) | dated 27.03.2022 passed by the Assistant Commissioner, CGST, Division -Kalol,
Gandhinagar Commissionerate '
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(&) | Name and Address of the. Ambica Bus Stand Highway Road, Kalol, Gandhinagar,
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warehouse or to another factory or from one warehouse to another
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way. '
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Revision application to Government of India;
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

.35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a

warehouse.
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In case of rebate of duty of excise on goods exported to any cduntry or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998,
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is ¢ommunicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs, 1,000/~ where the amount involved
is more than Rupees One Lac. '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
' (CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed ha«q—ga{g;lggplicate in form EA-
3 as prescribed under Rule 6 of Central ExciSe(Ap/pigg“ltgﬁwef{s, % 01 and shall be
accompanied against (ene which at least should ._?«’“' aqump’_e,lﬁ% d by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amoiaf/of ok / \““g‘ga;ty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above ngi c‘“x{égpecifl; fly in the form of
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. :
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In case of the order covers a number of order-in-Original, fee for each 0O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994), : :

Under Central Excise and Service Tax, “Duty demhanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiiy ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) Wﬁ%r%ﬁmm%waﬁwmwmmﬁaﬁa@ﬁﬁrmw
L& F 10% YT T SR gt rarer 7 Ranfie §F et 2ve 3 10% S 9 it o 7ol &)

In view of above, an appeal against this order shall lie bef(lr‘gm;:_’l‘ﬁbunal on
payment of 10% of the duty demanded where duty or duty and p@oa%%éﬁg\dispute,
or penalty, where penalty alone is in dispute.” > <0, %
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ORDER IN APPEAL

M/s. Rameshbhai Kalidas Patel, 5, Shree Hari Complex, Nr. Ambica Bus Stand

Highway Road, Kalol, Gujarat (hereinafter referred to as 'the appellant’) have filed the
present appeal against the Order-in-Original  No. KLLDIV/ST/PARAS MANI
TRIPATHI/80/2021-22 dated 27.03.2022 (in short '/mpugned order) passed by the
Assistant Commissioner, Central GST, Division-Kalol, Gandhinagar Commissionerate
(hereinafter referred to as ‘the adjudicating authority). The appellant were engaged in
providing taxable services and were holding Service Tax Registration
No.ABIPP8620NST001.

2. The facts of the case, in brief, are that based on the data received from the Central
Board of Direct Taxes (CBDT) for the F.Y. 2014-15, substantial fference in income was
noticed. Income reflected by the appellant in their ITR vis-3-vis the value reflected in the
ST-3 return was more. As no service tax was paid on the differential income, letters were
therefore, issued to the appellant to provide the details of the services provided during
the F.Y. 2014-15 and explain the reasons for non-payment of tax and provide the certified
documentary evidences for the same. The appellant neither provided the documents nor
submitted any reply justifying the non-payment of service tax on such receipts. Therefore,
the service tax amounting to Rs.1,80,792/- was calculated on below arrived differential

income.
FY. Value from Value of Differential Service Service Tax
ITR or Value 5T-3 income fax rate Payable
of Form 26A4S Return
2014-15 14,90,767/- 28,045/~ 14,62,722/- 12% 1,80,792/-

2.1 A Show Cause Notices (SCN) bearing No. IV/16-12/TP1/Pl/Batch3C/2018-19/Gr.1
dated 25.06.2020 was issued to the appellant proposing recovery of service tax amount of
Rs. 1,80,792/- along with interest; under Section 73(1) and Section 75 of the Finance Act,
1994. Imposition of penalties under Section 77(1)(c); Section'77(2) and Section 78 of the
- Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order wherein the service tax
demand of Rs. 1,80,792/- was confirmed alongwith interest. Penalty of Rs. 10,000/~ each
was imposed under Section 77(1) (c) and under Section 77(2). Penalty of Rs. 1,80,792/-
was also imposed under Section 78 of the Finance Act.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below:-

» The appellant are engaged in providing service of Tours and Travels and are
registered with Service Tax department having STC No. ABIPP8620NSTO0L.

> The appellant have not received any hearir Teticeas the premise was closed. The

. . . = 1. 'e]\ ’
impugned order was passed without _g@‘%ﬁ% ’”’-ff‘ﬁg portunity to be heard or to
file the SCN reply. The impugned or 56 G5ae of’;ne presumption and without
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the nature of service rendered hence considering the differential income as taxable.
is not tenable. - '

> They placed reliance on the decision passed in the case of Ganpati Mega Builder-
2022(58) GSTL 324; Quest Engineering & C}onsulfant (P) -2002(58) 245 wherein it is
held that Form 26 AS is not a prescribed documents for ascertailwinwg_,gl‘oss turnover
of the assesseee. S ‘ '

> They have been filing ST-3 return in time hence suppression cannot pe alleged and
therefore extended period is not invokable. Reliance .placed on Hospitech
Management Conusltants Pvt Ltd- 2023(385) ELT 575.  Further, the demand upto
September, 2014 is time barred as the notice was issued on 26.09.2020. -

As per P&L A/c the income of Rs.4,20,218/- was non—refunable_i deposit amount
-which is not taxable. If this income is deducted the total taxable income shall be
less than Rs. 10 Lacs and the seivice tax is already paid on air ticket booking. Thus
on limitation and on merits the demand needs to be set-aside. '

A\

> Imposition of penalties under Sections 77(1) and'78 of the Finance Act, 1994, js -
unjustified, . as the appellant was- hot required to pay any tax and has not
contravened any provisions warranting such penalties. Reliance placed on the
decision pas'sed in the case of Jossy Edwin Pinto- 2019(27) GSTL 575 (Tri.Bang).

5. Personal hearing in the case was held on’ 20.10.2023. Shri Naimesh K. Oza,
Advocate, appeared and reiterated-the submissions made in appeal memorandum and of
the written submissions and requested to set-aside the impugned order and allow the
appeal.

6. However, on going through the appeal memorandum, it is noticed that the
impugned order was isstied oh 27.03.2022 and the pr'esent,appeal, in terms of Section 85
of the Finance Act, 1994, was filed on 29.03.2023. The appellant has claimed that the
impugned order was received on i5.03.2023, However this claimis not backed by any
documentary evidence.

6.1  To verify the appellant’s{-c_laim, letter dated 12.10.2023 was issued to jurisdiction
Assistant Commissioner to confirm the ackhowledgmer]t__'of;.‘th,e impugned order, The
Assistant Commissioner vide letter dated 20.10.2023, informed that the impugned order
was delivered through speed post to the 'appel_lant on 31.03.2022. A copy of

acknowledgment receipt was also forwarded as proof. ’

7. Before going into the merit of the case, T will first _déal with the delay in filing the
appeal by the appellant. It .is noticed that-the appellant has not filed any Miscellaneous
Application seeking.condonation of delay in filing the present appeal.

7.1  Section 85 of the Finance Act, 1994, provides thét the appeal should be filed within
a-period of 2 months from the date of receipt of the decision of order ‘passed by the
adjudicating authority. U g@@tjie:ﬂ?gg -i\s\p_apperjdéd to s_ub#éeétion (3A) of Section 85 of

»
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filing of an appeal within a further period of one month thereafter if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
period of two months. Relevant text of Section 85 is reproduced below:

SECTION 85. Appeals tb the [Commissioner] of Central Excise (Appeals). — [(1) Any person
aggrieved by any decision or order passed by an adjudicating authority subordinate to the
g [Principal Commissioner of Central Fxcise or Commissioner of Central Excise] may appeal to the
Commissioner of Central Excise (Appeals).]

(Z) Every appeal------- ««in the prescribed manner.

(3) An appeal shall be presented within three months from the date of receipt of the decision or
order of [such adjudicating auz‘hoh’z‘y], relating to service tax, interest or penalty under this
Chapter [ made before the date on which the Finance Bill, 2012, receives the assent of the
President] _

Provided that the [Commissioner] of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months, allow it to be presented within a further period of three months.

[(3A) An appeal shall be presented within two months from the date of receipt of the decision or
order of such aaﬁ/cﬁc{az‘/hg_ authority, made on and after the Finance Bil] 2012 receives the assent
of the President, relating to service tax, interest or penalty under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of two months, allow it to be p/'esem‘ed within a further period of one month.]

7.2 However, Hon'ble Supreme Court, keeping in view the difficulties faced by litigants
due to restrictions on movement and in an attempt to. reduce the transmission of the
deadly virus, extended the limitation period under the general law of limitation or under
any special laws (bdth Central and/or State) on the filing of all appeals, suits, petitions,
applications and all other quasi proceedings vide its Order dated 23" March, 2020, from
March 15, 2020 till further orders. Subsequently, vide Orders dated March 08, 2021, April
27, 2021, September 23, 2021 and January 10, 2022, Hon'ble Apex Court held that the
period from March 15, 2020 till February 28, 2022 shall stand excluded for the purposes
of limitation as may be prescribed under any general or special laws in respect of all
judicial or quasi judicial proceedings.

7.3 Further, in terms of Section 85, the limitation period of two months for filing the
appeal in the present case shall start from 1 April, 2022 and the appellant were required
to file the appeal on or before by 1% June, 2022. However, the appeal was filed on
29.03.2023. As the appeal period did not expire during the time line given by the Hon'ble
Apex Court in the above Order, the same has to be treated as filed beyond the period of
limitation prescribed. The instant appeal was filed on 29.03.2023 without application for
condonation of delay. '

7.4 Considering, Section 85(3A) of the Finance Act, 1994, the Commissioner (Appeals)
is empowered to condone the delay of only one month. I can condone the delay for
sufficient reasons up to 1% July, 2022. In the present case, appeal was filed only on
23.03.2023 i.e. beyond the condonable period of one additional month after the allowed
two months of filing the appeal, and therefore, I reject the said appeal considering

Section 85(3A) of the Fi W, 41994, as I have no jurisdiction to condone the delay
SREAY 63';‘5‘\\ '
beyond the condonab grgynonth.
% 13




u.%._%' - AT

F.No.GAPPL/COM/STP/1428/3023-Appeal

75 Itis observed that Hon'ble Supreme Court Bench on 6-5-2014, dismissed the
Petition for Special Leave to Appéal (Civil) Nos, 8658-8660 of 2012 filed by Nirantar
Security Pvt. Ltd. against the Judgment and Order dated 13-10-2011 of Gujarat High
Court in SCA No. 14085 of 2011, dated 13-1-2012 in SCA No. 14085 of 2011, MCA No.
122 of 2012, SCA No. 233 of 2012. The Gujarat High Court in its‘impugned order had held
that since the Ciommissioner‘(Apbpeals) was not empowered to condone the-delay, if
appeal filed beyond six months from date of receipt of order, his dismissal of appeal as
time-barred though valid ground existed for condonation of such delay was justified.
Hon'ble Apex Court vide Order dated 13-10-2011 in SCA'No. 14085 of 2011 as reported
in 2017 (5) G.S.T.L. 365 (Guj.) while diémissing the petitions, held that: “We find no reason '
to entertain these Special Leave Petitions, which are, accordingly, dismissedl” Further, the
said issue also stands settled by the decision of Hon'ble Supreme Court in the case of
Mys. Singh Enterprises v.. CCE Jamshedpur reported at 2008 (221) E.L.T. 163 (S.C)."~

8.  In view of the above discussion and well settled law, without expréssing any
opinion on the merits of the case, I reject the appeal filed by the appellant on the grounds
of limitation.
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The appeal filed by the appellant stand disposed off in above terms, - IC o
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To, :
M/s. Rameshbhai Kalidas Patel, - Appellant
5, Shree Hari Complex,

Nr. Ambica Bus Stand Highway Road,

Kalol, Gujarat -

The Deputy Commissioner - ' - Respondent
CGST, Division-Kalol,
Gandhinagar

Copy to: _

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Gandhinagar. '

3. The Assistant Commissioner (System), CGST, Appeal, Ahmedabad .
(For uploading the OIA)
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